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DETAILED ACTION 
Drmifings 

L The drawings were received on April 1, 2005. These drawings are acceptable. 

Claim RejecHons - 35 USC§ 112 

2. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such ftill, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 1-26 and 55-58 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter, which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. 

Specifically, the amendment of claim one recites, "the lower surface of the human 
interface portion and the first complementary portion of the interlocking structure having 
a contour substantially different from the support contour of the upper surface of the 
human interface portion" which is not disclosed. As seen in Figure 4, the upper surface is 
substantially similar to the lower surface and first complementary portion. 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-26 and 55-58 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 
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It is indeterminate as to whether appUcant's independent claims, each individually 
assessed as a whole, are drawn to an apparatus per se or to the combination of an 
apparatus and a modular seat cushion including a seat support to which the cushion is 
supported. The conclusion is reached for the reason that the opening recitation of the 
preamble in applicant's claim sets forth that the claimed invention is to "an apparatus" or 
a modular seat cushion. This opening recitation is followed by a recitation that the 
claimed apparatus is '/or supporting a person against a seat support structure of a 
predetermined configuration'' However, further within the claims, the applicant 
positively claims 'Uhe seat support structure''. 

Claim 1 recites "a lower surface defining a first complementary portion of an interlocking 
structure" and then further recites "the lower surface. ..and the first complementary 
portion", which is confusing and unclear. As understood, the lower surface has a first 
complementary portion. However, the claim further recites "the lower surface and the 
first complementary portion". It is unclear whether the lower surface has a first 
complementary portion or if the first complementary portion is different from the lower 
surface. 

Claim Rejections - 35 USC § 102 
4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed pubhcation in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
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international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1, 8, 9, 12-16, 19 and 55 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Lampel (6,625,830). 

Lampel discloses a wheelchair cushion comprising a human interface portion 24 having 
an upper surface 25 and 26 defining a support contour and also having a lower surface 
(unlabeled but located on the underside of portion 32) defining a first one of two 
complementary portions of an interlocking structure. The cushion also comprises a base 
portion 30 having an upper surface defining a second one of the two complementary 
portions and also having a lower surface defining a contact configuration when placed on 
a seat support structure. The second complementary portion interconnects with the first 
complementary portion. The contact configuration of the base portion (lower surface of 
30) has a predetermined shape, complementing at least a portion of a seat support 
structure on a wheelchair. Further, the first and second complementary portions extend 
over the entire area of the lower surface of the human interface portion and the upper 
surface of the base portion. Also, the contact configuration extends over the entire area 
of the lower surface of the base portion. Both of the complementary portions are of a 
substantially complementary shape to one another. Moreover, the lower surface of the 
human interface portion includes a protrusion that interconnects into the recesses formed 
in the upper surface of the base portion, between the adductor elements 14 and abductor 
elements 16. The portions of the lower surface of the human interface portion adjacent 
the protrusion has a complementary shape to a portion of the upper surface of the base 
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portion adjacent the recess. Lampel also teaches of a covering 28 that encases the human 
interface portion and the base portions. 

The upper surface of the base portion 30 and the second portion of the interlocking 
structure have a contour substantially different from the contact configuration of the 
lower surface of the base portion. Specifically, the upper portion of the base portion 
includes a pommel 16 wherein the lower surface of the base portion is flat. Also, the 
lower surface 32 of the human interface portion and the first complementary portion of 
the interlocking structure have a contour substantially different from the support contour 
of the upper surface 24 of the human interface portion. Specifically, the curves are 
.greater while the "flat" portions are longer. 

Claim Rejections - 35 USC §103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
maimer in which the invention was made. 

Claims 2-7 and 20-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lampel (6,625,830) in view of Saloflf et al. (4,643,481). 

Lampel discloses a wheelchair cushion comprising a human interface portion 24 having 
an upper surface 25 and 26 defining a support contour and also having a lower surface 
(unlabeled but located on the underside of portion 32) defining a first one of two 
complementary portions of an interlocking structure. The cushion also comprises a base 
portion 30 having an upper surface defining a second one of the two complementary 
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portions and also having a lower surface defining a contact configuration when placed on 
a seat support structure. The second complementary portion interconnects with the first 
complementary portion. The contact configuration of the base portion (lower surface of 
30) has a predetermined shape, complementing at least a portion of a seat support 
structure on a wheelchair. However, Lampel fails to expressly disclose that the human 
interface portion and the base portion are made up of a plastic. Yet, Saloff teaches of a 
seat system for preventing decubiti including a base portion 46 and a human interface 
portion 48. Both portions are molded from plastic. It would have been obvious to one 
having ordinary skill in the art at the time the invention was made to modify the cushion 
of Lampel with a plastic material, as taught by Saloff for providing a more durable wheel 
chair seat cushion. Regarding claims 4-6, the patentability of a claim to a product does 
not depend on merely a difference in its method of production, but on whether the 
product itself is new and unobvious. If the product in a product-by-process claim is the 
same as or obvious from a product of the prior art, the claim is unpatentable even though 
the prior product was made by a different process. When the prior art discloses a product 
which reasonably appears to be either identical with or only slightly different than a 
product claim in a product-by-process claim, the burden is on the applicant to present 
evidence from which the examiner could reasonably conclude that the claimed product 
differs in kind from those of the prior art. This burden is NOT discharged solely because 
the product was derived from a process not known in the prior art. 
Regarding claims 20-23, Saloflf teaches that top member 48 nests in bottom member 46, 
Further, Saloflf discloses, "In practice, base 10 may be molded in a variety of sizes in 
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order to approximately fit each user. . . .cushion 12 can be used in combination with base 
10 to more precisely fit the seating system of this invention to the anatomy of an 
individual user. Base 10 may be constructed of plastic or any other material having 
adequate strength which can be fabricated in the shapes just described" (col.4, lines 41- 
48). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to modify the cushion of Lampel with the teaching of Saloff to 
produce a variety of sizes and shapes to more precisely fit the user of the wheelchair. 
Note, one skilled in the art would recognize that the contact configuration of a base 
would change according to the support presented with a wheelchair, whether it's a sling 
support, a plate support, a pan support, etc. 

Claims 10, 1 1, 24-26 and 56-58 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lampel (6,625,830) in view of Morrison et al. (5,088,747). 

Lampel discloses a wheelchair cushion comprising a human interface portion 24 having 
an upper surface 25 and 26 defining a support contour and also having a lower surface 
(unlabeled but located on the underside of portion 32) defining a first one of two 
complementary portions of an interlocking structure. The cushion also comprises a base 
portion 30 having an upper surface defining a second one of the two complementary 
portions and also having a lower surface defining a contact configuration when placed on 
a seat support structure. The second complementary portion interconnects with the first 
complementary portion. The contact configuration of the base portion (lower surface of 
30) has a predetermined shape, complementing at least a portion of a seat support 
structure on a wheelchair. However, Lampel fails to expressly disclose a seat support 
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structure. Morrison teaches of a wheelchair seating system comprising a seat support 
structure 1 10. The seat support structure of Morrison complements the entire contact 
configuration of Lampel. Further, the seat support structure is a sling seat. It would have 
been obvious to one having ordinary skill in the art at the time the invention was made to 
use the wheelchair cushion of Lampel with the wheelchair and specifically, the seat 
support sling of Morrison, for providing an adequate support for Lampel' s. seat cushion. 
Moreover, Lampel fails to expressly disclose that the base portion and the seat support 
structure are essentially the same element. As understood, the two elements have been 
combined to form a single element. It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to combine the base portion 30 with the 
wheelchair seat support structure 90 of Morrison, since it has been held that forming in 
one piece an article which has formerly been formed in two pieces and put together 
involves only routine skill in the art. Furthermore, the seat support structure would 
include a back wall, seen in Figure 3, which extends vertically upward from the base 
portion at a location to contact the back of the upper torso of the user. 

Allowable Subject Matter 
6. Claims 17 and 18 would be allowable if rewritten to overcome the rejection(s) under 35 
U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the Umitations of 
the base claim and any intervening claims. 
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Response to Arguments 

7. Applicant's arguments, see page 18 of remarks, filed April 1, 2005, with respect to claims 
17 and 18 have been fully considered and are persuasive. The 35 USC 103 rejection of claims 
17 and 18 has been withdrawn. 

8. Applicant's arguments filed April 1, 2005 have been fully considered but they are not 
persuasive. 

Regarding the indefmiteness rejection, the applicant states that the seat support structure 
is merely "the environment with which the modular seat cushion interacts" (page 1 5, 
lines 4-5). However, the "seat support structure" is positively claimed throughout the 
claims and includes limitations that further limit the claims. Therefore, it is indefinite 
whether the invention is merely a modular seat cushion or a modular seat cushion in 
combination with a seat support structure. 

Applicant's arguments with respect to claims 1, 8, 9, 12-16, 19 and 24-26 have been 
considered but are moot in view of the new ground(s) of rejection. 
Applicant's argument that Saloff fails to teach of a "resilient plastic material was 
considered. Saloff teaches of a plastic material. Even though the base portion is rigid, 
the base portion is plastic and thus includes some resilient properties. 
Furthermore, regarding claims 4-6, the patentability of a claim to a product does not 
depend on merely a difference in its method of production, but on whether the product 
itself is new and unobvious. In re Pilkington, 41 1 F.2d 1345, 1348, 162 USPQ 145, 147 
(CCPA 1969). If the product in a product-by-process claim is the same as or obvious 
from a product of the prior art, the claim is unpatentable even though the prior product 
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was made by a different process. In reMarosi, 710, 710 F.2d 799, 803, 218 USPQ 289, 
292-93 (Fed. Cir. 1983); Johnson & Johnson v. W, L Gore & Associates, Inc., 436 F. 
Supp. 704, 726, 195 USPQ 487, 506 (DC Del. 1977); see also In re Fessmann, 489 F.2d 
742, 180 USPQ 324 (CCPA 1974) and In re Thorpe, 111 F.2d 695, 227 USPQ 964 (Fed. 
Cir. 1985). When the prior art discloses a product which reasonably appears to be either 
identical with or only slightly different than a product claim in a product-by-process 
claim, the burden is on the applicant to present evidence from which the examiner could 
reasonably conclude that the claimed product differs in kind from those of the prior art. 
In re Brown, 450 F.2d 53 1, 173, USPQ 685 (CCPA 1972). This burden is NOT 
discharged solely because the product was derived from a process not known in the prior 
art. In re Fessman, supra. 

Regarding arguments directed to claims 20-23, Saloff does teach of "different upper 
layers to accommodate differences in the anatomy of the user" (remarks, page 20, lines 
11-12). AS stated in the above rejection, Saloff discloses, "In practice, base 10 may be 
molded in a variety of sizes in order to approximately fit each user. . . .cushion 12 can be 
used in combination with base 10 to more precisely fit the seating system of this 
invention to the anatomy of an individual user. Base 10 may be constructed of plastic or 
any other material having adequate strength which can be fabricated in the shapes just 
described" (col.4, lines 41-48). 
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Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1, 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1. 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications fi'om the 
examiner should be directed to Stephen D'Adamo whose telephone number is 571-272-6857. 
The examiner can normally be reached on Monday-Friday 6:00-2:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Pete Cuomo can be reached on 571-272-6856. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for pubUshed applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 





sd 

June 20, 2005 



Technology Center 3600 



